AIM Companies — convening your Annual General

Meeting

Now that the remaining provisions of the
Companies Act 2006 (2006 Act) have come into
force and with the Annual General Meeting (AGM)
season about to begin, this briefing considers the
impact of the 2006 Act on the matters to be
attended to in convening an AGM.

When should the AGM be held?
The 2006 Act requires that the AGM be held within

6 months of the end of the company's financial
year.
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Length of notice required to convene the
meeting

Remember to check the company's Articles of
Association (Articles) as to the length of notice
required to convene the meeting but note that the
2006 Act provides that the minimum notice period
for an AGM of a public company is 21 clear days.
(Some AIM companies may choose to comply with
the Combined Code requirement of 20 working
days' notice). In calculating "clear" days, check
the deemed notice provisions in the company's
Articles. Typically service by post or electronically
is deemed to have taken place 48 hours after
being sent. Documents disseminated by way of a
website are normally deemed received when first
made available on the website or, if later, when the
recipient is notified of availability on the website.
As it is not wholly clear whether or not the 2006
Act invalidates the article which typically provides
that non working days are not included in the
calculation of the 48 hour period, we suggest that

only working days should be counted towards the
48 hour period.

Method of service

Post continues to be the most common method of
service. However, subject to it being explicitly
permitted by the Articles, the 2006 Act permits a
company to serve notice by email and/or via its
website where members have agreed (or deemed
to have agreed) to that method of service. The
auditors are entitled to receive notice of and attend
the AGM.

Contents of the notice of AGM

Part Il of the 2006 Act sets out the content
requirements for AGM notices. As AIM companies
are not "traded companies" (within the meaning of
section 360C of the 2006 Act) the content
requirements are largely the same as under the
Companies Act 1985 (1985 Act).

The resolutions to be included in the notice will
continue to be familiar to companies and these are
briefly stated below and the principal changes
under the 2006 Act regime are also highlighted.

If the articles distinguish between ordinary and
special business, ordinary business will typically
consist of resolutions: to receive and adopt the
Company's annual accounts for the previous
financial year together with the directors' and
auditor's report thereon, the reappointment of
directors retiring by rotation (and any which have
been appointed since the last AGM), the approval
of dividends, the reappointment of the auditors and
authority to make market purchases of the
company's own shares (share buy-back
resolution). All of the above resolutions are
ordinary resolutions except for the share buy-back
resolution which is typically proposed as a special
resolution in order to comply with corporate
governance guidelines, notwithstanding that the
2006 Act provides for an ordinary resolution only.

Special business typically includes allotment of
shares authority, disapplication of statutory pre-



emption rights and the adoption of new articles of
association. These are briefly discussed below.

Allotment of shares authority: the board of directors
may only issue and allot the company's shares (and/or
grant rights over the company's shares) to the extent
they are authorised by the shareholders. This authority
was previously sought under section 80 of the 1985 Act
but is now sought under section 551 of the 2006 Act. The
wording of the resolution under section 551 will look very
similar to the section 80 resolution wording except that
legislative references will need to be updated and certain
language changed to reflect the precise wording of
section 551. Although AIM companies normally seek to
renew their allotment authority annually, it is worth
mentioning that a section 80 authority in place on 1
October 2009 continues to be effective.

Disapplication of pre-emption rights: the statutory
right of existing shareholders to have first refusal over
new shares issued for cash (statutory pre-emption
right) contained in section 89 of the 1985 Act has been
replaced by section 570 of the 2006 Act. Again a
resolution under section 570 will look very similar to the
section 89 resolution wording but note that legislative
references will need to be updated and certain language
changed to reflect the precise wording of section 570.
AIM companies normally seek shareholder approval to
disapply the statutory pre-emption right on an annual
basis but any existing disapplication authority under the
1985 Act regime will continue to have effect post 1
October 2009.

Adoption of new articles of association: as a result of
the 2006 Act, companies' articles should be updated.
Some companies have been waiting until the 2006 Act is
completely in force before updating their articles
wholesale, others have been updating as each
instalment of the 2006 Act has come into force. Matters
to be addressed when updating the articles include:

directors' conflicts of interest (the new regime
introduces various important changes to the law and
practice of managing actual or potential conflicts of
interest),

electronic communications by email and/or websites,
reduction in the minimum notice period for general
meetings to 14 clear days (other than the AGM

which still requires 21 clear days),

removal of the Chairman's casting vote at a general
meeting,

entittement of proxies to vote on a show of hands
and appoint multiple proxies representing different
shares of a shareholder,

deletion of the upper limit on the age at which a
director can hold office.

Other recommended changes are:

deletion of the provisions of the memorandum,
which from 1 October 2009 are automatically
incorporated in the articles unless removed (for
example the objects clause),

deletion of the authorised/nominal share capital
article,

inclusion of a limited liability article (bearing in mind
the deletion of the memorandum provisions),

indemnification for a director acting as the trustee of
an occupational pension scheme against liability
incurred whilst acting as trustee,

the right of a company to change its name by
another means set out in the articles (typically a
resolution of the directors),

power for the directors to make provision for
employees on cessation of the business,

removal of references to extraordinary resolutions
and EGMs.
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Other matters to be attended to prior to the
AGM

Irrespective of the method of service, although not legally
required to, most AIM companies put the AGM notice,
form of proxy and a mark up of the new Articles
compared to the current Articles on their website. Again,
although not legally required, similarly, a mark up of the
new Articles is normally available for inspection at the
registered office of the company and at the meeting
itself. A Chairman's script, a print of the resolutions
required to be filed at Companies House and AGM
minutes for the chairman to sign should be prepared in
advance.

The company's registrar should monitor the proxies
received so that the company, in conjunction with its
nominated adviser, can assess the likelihood of any
resolutions not being passed and, if necessary, mobilise
shareholders to attend (or appoint proxies) and vote in
person or by proxy. Lastly the nominated adviser or
company should prepare an announcement to be
released without delay following the conclusion of the
AGM.

Conclusion

With early and careful planning in conjunction with their
legal advisers, companies will be best placed to comply
with the new requirements of the 2006 Act. AlM-listed
companies will be pleased to hear that the form and
substance of the AGM notice and preparatory matters to
be attended to before the AGM are largely the same as
under the 1985 Act but, as is often the case, the devil is
in the detail and therefore care must be taken.
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