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OFT investigation into construction industry

On Tuesday 22 September the Office of Fair
Trading (OFT) announced that it has imposed
fines of £129% million on 103 construction
companies in relation to anti-competitive bid
rigging activities.

The announcement is the culmination of a
investigation which has been running since
January 2005. Tenders from 2000 and 2006 with
an approximate overall value of £3 billion have
been reviewed by the OFT as part of the
investigation.

What are the offences?

The offences are predominantly cover pricing and
also compensation payments which are breaches
of competition law pursuant to the Competition Act
1998 and Enterprise Act 2002.

Cover pricing occurs when a company submits an
artificially high price to the client as a genuine bid
following discussions with another tenderer. This
may occur because the company is not interested
in carrying out a particular project but does not
want to antagonise a potential client and/or run the
risk of being removed from a preferred contractor
list by not submitting a bid. Alternatively it may
stem from an agreement between tenderers to
share work — i.e. they price the work in such a way
that one company will seem the most attractive
tenderer on one project and another company on a
different project.

Compensation payments are payments made by a

successful tenderer to an unsuccessful one
usually against false invoices.
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How does cover pricing affect clients?

Where cover pricing has occurred clients may
have paid more for projects than they would
otherwise have done and may have been denied
the opportunity of asking other companies to
tender.

Who is actually involved?

In April 2008 the OFT issued Statements of
Objection (setting out their suspicions of cover
pricing and compensation payments) to 112
companies. Those involved ranged from SMEs to
large UK wide contractors. 103 contractors have
actually been fined. The remaining 9 have not
been pursued as the OFT has insufficient
evidence to bring a successful claim.

The OFT have been at pains to point out that they
have evidence of cover pricing implicating
significantly more firms than those included in the
Statement of Objections and that the practice was
not restricted to those prosecuted.

What about the clients affected?

Subject to certain conditions the Competition Act
gives a right to anyone who has suffered loss or
damage as a result of an infringement of the Act to
claim damages via the Competition Appeal
Tribunal. There is also a right to bring a claim for
damages for breach of competition law in the High
Court — unlike the Competition Appeal Tribunal
this does not require a prior decision from the OFT
that competition law has been breached.

Are the OFT decisions final and binding?

No, there is a right of appeal to the Competition
Appeal Tribunal under the Competition Act on the
grounds (there are others but they are not relevant
in this instance) either that the decision that
competition law has been infringed is incorrect or
that the decision to impose a penalty or the level of
the penalty imposed is wrong. Appeals must be
made to the Tribunal within 2 months of the date of
the disputed decision — in this instance by 22
November 2009. Once received the Tribunal aims
to deal with simple cases within 9 months of the
date of lodging.



What are the implications for clients if a contractor
appeals?

If an appeal is against the penalty or the amount of it
rather than challenging whether there has been an
infringement at all there may be less of a risk of
challenge for a client who wishes to exclude a contractor
on the grounds of the OFT decision. If the grounds for
appeal are that the contractor has not infringed the
Competition Act the risk is obviously higher especially if
a company is subsequently found by the Competition
Appeals Tribunal not to have infringed competition law.

What are the implications for clients dealing with
contractors who accept the OFT's decision?

Solvency and cash flow

The fines range from £713 to just under £18 million with
a significant proportion £100,000+. With profit margins
in the construction industry typically 1 — 2% they are
likely to hit hard. Normally payable in full within 2
months of a decision the OFT have offered all those
involved the option of payment by instalments over 3
years given the economic climate affecting the
construction industry at the moment. Whilst this should
reduce the impact on cash flow and insolvency risks
these issues should still be considered.
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Bonds can be used to mitigate against the additional
costs likely to be incurred in the event of contractor
insolvency. Parent company guarantees can also be
used to provide cover for additional costs and may also
include the option of another group company stepping in
to take over the work. It goes without saying that parent
company guarantees are only an option where the
contractor is part of a group and that the protection may
be limited if the group structure is threatened by one
member becoming insolvent.

Contractors may seek to overcome cash flow issues with
advance payments. Whether these are appropriate or
not should be considered on a project by project basis
but if agreed they should be backed up with an on
demand advance payment bond.

Government guidance on excluding those who have
been fined from future work

Both the OFT and the Office of Government Commerce
(OGC) are conscious that clients may exclude those
involved in the investigation from future tenders. Both
recognise that this is a decision individual clients have to
make but have published a joint note, available on their
respective websites, which recommends that those
involved are not automatically excluded from future
tenders or subjected to measures which would make it
more difficult for them to qualify for such tenders.

The grounds for this statement are that those involved
have been punished sufficiently by the fines; it is wrong
to assume that those who are not named in the decision
have not been involved in bid rigging; those affected are
likely to be particularly aware of competition rules and
are likely to be compliant and many involved have co-
operated with the OFT and have taken measures to
ensure compliance.

Essentially it is a decision individual clients need to
make taking into account all relevant circumstances.
Those clients who are contracting authorities for the
purposes of the Public Contracts Regulations 2006 also
need to take those requirements into account.

Public procurement regulations

Regulation 23 of the Public Contracts Regulations 2006
sets out the grounds on which tenderers can be rejected.

Regulation 23(1), which sets out mandatory grounds for
exclusion on the basis of crimes committed, is not
relevant as the OFT penalties are for breaches of civil
rather than criminal law.



Regulation 23(4), which sets out discretionary grounds
for excluding candidates, is more appropriate —
regulations 23(4)(e) and 23(4)(h) in particular. If a
candidate has committed an act of grave misconduct in
the course of his profession or business or is guilty of
serious misrepresentation in providing information
required under regulation 23(4) a contracting authority
may treat them as ineligible. Collusion and cover pricing
are likely to constitute gross misconduct as they
undermine the integrity of the procurement system which
contracting authorities have to uphold and failure to
provide correct information about involvement in the
OFT investigation is likely to breach regulation 23(4)(h).

Contracting authorities therefore have an element of
discretion under the procurement regulations as to
whether to exclude a candidate who has been fined by
the OFT. In making such a decision the OFT/OGC
guidance should be borne in mind as should the general
European law principle of proportionality. Any decision
could be challenged on the basis that it is not
proportionate.

What about existing contracts with those who have
been fined?

It is unlikely there will be express contractual grounds for
terminating in these circumstances (especially if using a
standard form contract with limited or no bespoke
amendments). There are common law grounds for
terminating a contract but these either rely on breach of
a term of the contract (which is unlikely in light of our
comments above) or require a party to either make it
clear that they have no intention of performing their side
of the bargain or effect such a serious breach of contract
that they will be treated as having no intention to perform
their side of the bargain. Being fined for anti competitive
behaviour which occurred years ago is unlikely to satisfy
the common law grounds for termination. However, it
may be grounds for arguing misrepresentation.

Next steps

We have extensive experience of dealing with
procurement matters and are able to advise on how to
draft prequalification questionnaires, invitations to tender
etc. to meet specific requirements. We are also able to
provide you with specific advice tailored to your
particular circumstances.
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