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Buying or selling a care home business is a 
complex process.  Our corporate lawyers on the 
Care group team have substantial experience 
acting for the buyers or sellers of care home 
businesses.  We also deal with specific 
requirements with major lenders who finance care 
home purchases. 

Typically the process will begin with heads of 
terms being signed, which are effectively are a 
summary of the key points agreed in relation to the 
sale.  They should not be expressed as being 
legally binding except as to confidentiality.  Often a 
buyer will seek exclusivity, which from the seller's 
perspective should be a relatively limited period of 
time, say 4-6 weeks, and sometimes a "break fee" 
if the seller ceases negotiations unjustifiably.  

Due diligence 

After heads of terms have been signed, the first 
stage is the due diligence process, which includes 
reviewing title and carrying out searches on the 
properties, reviewing residents' contracts, block 
contracts with local authorities, registration, 
regulatory and inspection issues, employee issues 
(do staff have the relevant qualifications and do 
key staff have appropriate notice periods?) and 
any investigations by the Commission Care 
Quality Inspection or the Health and Safety 
Executive and claims that have been made 
against the company, whether by local authorities, 
residents or their families, or by employees.  From 
the buyer's perspective the purpose of due 
diligence is to discover any material areas of 
concern which may lead to renegotiation of the 
price or, alternatively, to seek contractual 
protection in the sale and purchase agreement. 

Sale and Purchase Agreement 

Whether the transaction is structured as a share 
purchase or an asset purchase the principal 
document containing the terms and conditions of 
the transaction is the Sale and Purchase 
Agreement.  The key provisions of the Agreement 
include details of the purchase price which may all 
be payable on completion or, alternatively, part of 
the purchase price may be contingent on the 
future performance of the business (known as an 
"earn out"), non-competition covenants, employee 

provisions and warranties (contractual promises as 
to various aspects of the business given as at 
completion).  If the transaction is structured as an 
asset sale then employees should automatically 
transfer to the buyer under the Transfer of 
Undertakings (Protection of Employment) 
(Regulations 2006) (TUPE).  TUPE requires that 
employees be consulted and given certain 
information in advance of completion of the 
transaction.  Typically a seller would prefer not to 
inform the employees at too early a stage just in 
case a transaction does not proceed, to avoid 
details of a transaction being leaked and also to 
avoid unsettling employees. 

 

Warranties 

As referred to above, warranties are a series of 
statements about the state of the business given 
by the seller at a certain date, completion.  If it 
turns out that one of those statements is untrue 
and as a result the buyer or the business suffer a 
loss, then the buyer may be able to bring a 
warranty claim against the seller in respect of such 
loss. 

The warranties are usually given subject to various 
limitations, including a time limit for bringing a 
claim (usually 18 months to three years for 
commercial warranties and seven years for the tax 
warranties) and monetary limits, namely an 
individual claim limit to avoid nuisance claims and 
a maximum limit which is typically the amount of 
the purchase price.   

Disclosure 

Matters which are inconsistent with or contradict 
the warranties will be disclosed by the seller in a
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disclosure letter and the disclosure documents, which 
are collated in a "disclosure bundle". 

Provided these disclosures adequately identify the 
matters which are inconsistent with or contradict the 
warranties, this prevents the buyer from bringing any 
subsequent claim under that particular warranty. 

Property aspects 

The principal assets of a care home business are the 
care home properties.  If acting for the buyer, various 
searches in respect of the properties, including local 
authority and Land Registry, should be undertaken.  If 
any of the properties are leasehold the terms of the 
lease should be carefully reviewed.  Landlord consent 
may be required.  We would recommend that a survey of 
the property is carried out.  Buyers should also be aware 
of the Asbestos at Work Regulations 2002 which provide 
that any occupier of a commercial property must ensure 
that an asbestos survey is carried out and, if any 
asbestos is located, a management report should be in 
place for dealing with this. Agreement must then be 
reached as the management of asbestos in the future 
and whether it should be the landlord or the tenant that 
deals with it going forward. 

Conclusion 

For many care home business owners a sale or 
purchase will often be a completely new experience for 
them, and one which they may go into with some 
apprehension about exactly what the process involves.  
We have the experience to assist buyers and sellers 
achieving the desired result – a successful sale or 
purchase.   
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