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Issues in asset management

Housing stock is the major asset for most
providers of affordable housing. Ensuring that it
is adequately maintained is vital from the point of
view of financial stability and tenant relations.

Increasingly, integrated asset management
means that planned and reactive works are being
procured together.

So what are the legal issues that can arise?

Planned works — what should | watch out
for?

The key is planning ahead:

Planning ahead in advance of issuing the
OJEU Notice to ensure that it covers the
correct structure and full scope of the work
to be undertaken. Pre-procurement planning
is essential for a successful result.

Planning ahead to adequately reserve work
for an in-house technical services
department (if appropriate).

Planning ahead to ensure that any
necessary notices are served on
leaseholders before the OJEU Notice is
issued to maximise recovery of leaseholder
contributions.

Being aware of the rules relating to
Framework Agreements and structuring
arrangements to comply with them.

'Future proofing' as much as possible eg to
ensure that OJEU Notices, contracts let etc
allow for future additions to an RSL group,
for procurement through a future consortium,
joint supply chains, procurement clubs and
so on.

Structuring contractual arrangements to
allow future changes of plans as much as
possible, for example if demolition and
rebuilding might form part of the strategy.

Reactive maintenance — what should | be
aware of?

The above issues will apply plus some additional
ones:

Ensuring that the OJEU Notice covers
everything you might want to do (eg if
elements of planned work might be added in
later that has to be stated in the OJEU
Notice).

Exploring ways of reducing VAT, especially
on the labour element.

Taking into account any staff of the housing
provider or its existing contractors who have
the right to TUPE to the new contractor (and
who may have existing pension rights that
will need to be preserved).

Checking whether all existing contracts can
be determined.

Photo source: Getty Images, Construction, imsis813-017
Can | save VAT on reactive
maintenance?

RSLs may be able to save VAT on the labour
elements of reactive maintenance by structuring
contracts in particular ways. For example:

Retaining staff in a direct labour organisation
or setting up a new one (possibly
outsourcing management in either case)

Joint contracts of employment between the
RSL and the Contractor

A joint venture with an outside contractor.



What do | need to watch out for if | might want
to put a VAT structure in place?

The decision requires careful technical analysis (eg the
risk of under utilisation of staff is much more likely to
remain with the client so that is a risk for the client). If
the figures stack up — or might stack up in the future:

The relevant OJEU Notice will have to take into
account what is being procured (eg will a
contractor be appointed to manage the DLO rather
than to undertake all of the work itself?).

Leaseholder recovery notices will also need to be
worded appropriately.

The forms of contract let will require careful
structuring.

What about handing over the budget?

Some affordable housing providers will provide their
total budget for housing maintenance to a contractor on
the basis that the contractor will undertake all required
reactive work and also planned work. This incentivises
the contractor to undertake the planned work to the
best possible quality. Points to watch out for include:

Structuring the contract carefully to ensure
adequate protections for the client and the
contractor.

Taking particular notice of the rules relating to
Framework Agreements.

If applicable, taking account of Section 27 of the

Housing Act relating to delegated housing
management functions.
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Can | combine planned and reactive
maintenance works?

This approach can be the simplest one and has many
practical advantages. In particular, it is harder to
increase the amount of maintenance done on a planned
basis if there is no contractual link with the reactive
work. Ensure that:

Appropriate contract structures are put in place.
This will often involve a strategic agreement
'‘bridging' planned and reactive contracts;
alternatively a modified form of Term Partnering
Contract ('TPC 2005") can be used.

You address issues such as whether the
planned works contract can be determined while
the reactive contract is still running.

Framework Agreement issues are fully covered.

How can contracts be structured to help
reflect best practice?

Appropriately structured contracts can enable and
promote best practice such as:

Early construction team involvement (eg PPC 2000
and TPC 2005 can both be executed some time
before 'start on site' with prices etc developed on
an open book basis and the contractor involved in
the development of the supply chain).



Full supply chain involvement (for example
supply chain frameworks where the suppliers are
in direct contract with the client but without losing
the benefits of the client/main contractor
relationship).

Collaboration and team-working under partnering
forms of contract which set up a core group or
other joint management system.

What forms of contract are suitable?

This needs care. For example most of the JCT forms
include a warranty by the client that it will give exclusive
possession of the site to the contractor. This is
obviously inappropriate if a refurbishment or planned
maintenance programme is being procured.

Partnering forms are generally most suitable eg
PPC 2000 or NEC3 for planned works, TPC
2005 for reactive works.

TPC 2005 can be used for responsive and for
cyclical works and can also be easily adapted for
combined planned and reactive programmes.

Where do joint ventures fit in?

Joint ventures between affordable housing providers
and outside contractors can provide a useful structure:

Transferring a DLO to a new joint venture
company enables an outside contractor to
introduce investment and management expertise
while the housing provider retains a degree of
control and ownership.

If the joint venture is VAT grouped with an RSL,
the RSL may be able to retain the VAT
advantages of a direct labour organisation whilst
gaining the benefits of outside contractor
involvement.

What form can joint ventures take?

Joint ventures can take various legal forms as outlined
below:

Contractual: These are most likely to be suitable
for a short term project.

Limited company: This may be most suitable
where an ongoing business is to be run.
However, any profits are taxed in the company.

Limited liability partnership: This is a separate
legal entity but tax transparent. Hence it may be
more suitable for affordable housing providers
who would not otherwise pay tax.

What other legal issues might need to be
covered?

Contractual provisions dealing with other aspects of the
legal background might also be required:

Handling and holding data can be key and
procuring computer services (eg asset
management programmes) needs to be
documented carefully.

If data is to be held by the contractor or other
third parties the client needs to ensure that its
rights are clear if, for example, the main
construction contract is determined.

If depots, vehicles etc are to be shared or let by

the client to the contractor appropriate provisions
will be needed.
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What about consortia?

The government, through the National Change Agent
For Social Housing encourages the formation of
consortia. to  procure  refurbishment, planned
maintenance works and reactive maintenance. This
can create significant savings but needs careful
structuring and procurement. Watch out for legal
issues:

Affordable housing providers need to look ahead
if they might use consortium procurement in the
future eg by adding provisions to existing
contracts if they might want to replace
contractors with consortium contractors or
require existing contractors to use consortium
sub-contractors/suppliers.

The extent to which OJEU Notices can be issued
on behalf of consortia with uncertain
membership needs careful consideration.

Consortium structures need to take account of
different members, eg RSLs and local authorities
have different tax treatments and different
powers.

Consultation with leaseholders for existing and
joining members.
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